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STATEMENT OF THE CASE ! 

i 

I | 

Nature of the Proceedings 

Appellants, six in number, filed an amended bill of 
complaint in equity in the Supreme Court of th^ Dis¬ 
trict of Columbia against this appellee, as trustee in 
bankruptcy of L. Balkin Company, a corporation, and 
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others, praying the appointment of a receiver to re¬ 
ceive from the United States $68,244.86, the balance 
determined to be due under a construction contract 
between the bankrupt and the United States. Appel¬ 
lants are creditors of the bankrupt under sub-con¬ 
tracts between them and the bankrupt and seek to 
have the aforementioned amount paid to them and 
others who furnished labor and material for the con¬ 
struction in question upon a pro rata basis. This 
appellee, as trustee in bankruptcy, moved to dismiss 
the amended bill of complaint and the lower court 
granted the motion. From the final decree dismissing 
the amended bill of complaint this appeal is prose¬ 
cuted. 


II 

Question Involved 

The sole question involved in the case is whether or 
not the Supreme Court of the District of Columbia 
has jurisdiction to administer for the benefit of part 
of the creditors of L. Balkin Company, the bankrupt, 
the amount owing by the United States upon the con¬ 
tract between the United States and L. Balkin Com¬ 
pany when, before the institution of the proceedings 
in that court, L. Balkin Company had been adjudi¬ 
cated a bankrupt by the United States District Court 
for the Northern District of Illinois. The question is 
purely one of jurisdiction. 

III 

The Facts 

On May 23, 1931, L. Balkin Company and the 
United States entered into a contract whereby L. Bal¬ 
kin Company agreed to construct and complete cer¬ 
tain buildings at the United States Veterans Hospital 
at Canandaigua, New York, and the United States 
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agreed to pay L. Balkin Company for its services the 
sum of $899,949.00 (R. 4). j 

L. Balkin Company, as principal, executed and de¬ 
livered the usual bond required of Government! con¬ 
tractors under Section 270 of Title 40 of the United 
States Code (R. 4, 5). The surety on this bond was 
the defendant below, New York Indemnity Company, 
whose obligation under the bond was reinsured h'v In- 
ternational Reinsurance Corporation and UnioJi In¬ 
demnity Company, also defendants in the court be¬ 
low (R. 5, 6). Union Indemnity Company is nbw in 
receivership and is hopelessly insolvent (R. 9) and 
the affairs of the New York Indemnity Company, 
which has been dissolved and its charter forfeited, 
have been taken over by the Superintendent of Insur¬ 
ance of the State of New York (R. 9). International 
Reinsurance Corporation is hopeless]v insolvent (R. 
6 ). * | 

L. Balkin Company entered upon the performance 
of its contract with the United States but on ^larch 
30, 1932, during the course of construction it failed to 
prosecute the work further and the contract was de¬ 
clared in default by the United States (R. 8). ^here¬ 
upon the United Slates entered into a new contract 
with Union Indemnity Company acting in the napie of 
the New York Indemnity Company for the completion 
of the work, and Union Indemnity Company! com¬ 
pleted the work under the new contract. 

The appellants are six corporations, or their assig¬ 
nees, which entered into contracts with L. Balkin 
Company prior to its default for the furnishing of 
various materials and labor in the prosecution pf the 
construction provided for in the contract between L. 
Balkin Company and the United States. All mate¬ 
rials and labor provided for in these contracts had 
been furnished L. Balkin Company prior to ife de¬ 
fault except in the case of the appellant, Gray Knox 
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Marble Company, whose contract with L. Balkin 
Company had been performed to the extent of ap¬ 
proximately one-third at the time of the default. 
After the bankruptcy of L. Balkin Company, defend¬ 
ant New York Indemnity Company entered into a con¬ 
tract with Gray Knox Marble Company for the fur¬ 
nishing of materials (R. 12). In the case of appel¬ 
lant, Federal Seaboard Terra Cotta Corporation, its 
contract with L. Balkin Company provided for the 
furnishing of labor and materials for which appellant 
was to receive $35,000. Appellant completed its con¬ 
tract with L. Balkin Company before the default ex¬ 
cept for labor and materials of the value of only 
$100.00 (R. 12, 13). 

Summarized, the record shows that the contracts of 
all of the appellants were with the bankrupt, L. Balkin 
Company; that four of the appellants had completely 
performed their contracts with L. Balkin Company 
prior to default, that one of them had furnished all 
labor and material required by its contract with L. 
Balkin Company with the exception of labor and ma¬ 
terial to the value of $100.00 and that another had 
substantially performed its contract with L. Balkin 
Company. 

The total amounts claimed to be owing to the ap¬ 
pellants by reason of their contracts with L. Balkin 
Company is approximately $54,000.00. 

There is still due and owing by the United States 
under the original contract between L. Balkin Com¬ 
pany and the United States the sum of $68,244.86 
(R. 9). 

The foregoing seems to this appellee to be the only 
facts pertinent to the issue in the case. However, 
some reliance is placed by appellants upon certain 
facts set forth in paragraph 18% of the bill of com¬ 
plaint (R. 7). These facts are that at the time of the 
giving to the United States of the bond by L. Balkin 


Company and the New York Indemnity Company as 
surety thereon, L. Balkin Company, the present bank¬ 
rupt, assigned to the New York Indemnity Company 
(1) all deferred payments and retained percehtages 
and all moneys or properties which might become due 
and owing to L. Balkin Company at the time <j>f any 
breach or default in the said contract; (2) all title 
which L. Balkin Company might have in any personal 
property acquired in the course of the construction; 
and (3) its rights under all future sub-contracts into 
which it might enter. 

On January 31, 1933, prior to the institution of this 
suit , L. Balkin Company was adjudged a bankrupt by 
the United States District Court for the Northern 
District of Illinois, Eastern Division, and Robert W. 
McKinlay, this appellee, was made trustee in!bank¬ 
ruptcy of that company (R. 9). 

ARGUMENT 

I | 

When L. Balkin Company was adjudicated a bank¬ 
rupt by the United States District Court for the 
Northern District of Illinois that court obtained 

i 

jurisdiction of all the assets of L. Balkin Copipany 
and that court alone has jurisdiction to determine 
the rights of appellants whether by lien or Other¬ 
wise in the fund owing by the United States under 
its contract with L. Balkin Company. 

A correct result can be reached in this controversy 
only if the precise facts are at all times kept inj mind 
and an exact alignment of the rights of the various 
parties observed. There is no better example Of the 
confusion of thought into which one may slip jn the 
case than the fact that appellants instead of present¬ 
ing their own rights in the case devote almostj their 
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entire brief to a presentation of what they conceive 
to be the rights of the sureties upon the bankrupt’s 
bond. 

All of the appellants are creditors of the bankrupt. 
Their claims arise out of the contracts which they had 
with the bankrupt for the furnishing of labor and 
material upon the Government construction. Two of 
the appellants are also creditors of the New York In¬ 
demnity Company by reason of independent trans¬ 
actions, one of these additional claims being insignifi¬ 
cant (R. 13). Much is urged by the appellants as to 
the rights of the sureties on the bankrupt’s bond to 
be subrogated to the rights of the United States but 
as will hereinafter appear it is only when the surety 
has met the obligations owing to sub-contractors that 
anv right of subrogation accrues to the surety. In 
the case at bar appellants have not been paid by the 
sureties, all of whom are hopelessly insolvent. 

With the minor exceptions noted the rights of all 
the appellants are against the bankrupt and the sure¬ 
ties of the bankrupt qua sureties. Appellant insists 
that one of the surety companies is entitled to the 
fund in question by reason of the independent con¬ 
tract into which it entered with the United States for 
the completion of the construction after the default 
of L. Balkin Company. If this be true all rights of 
the appellants in the fund or to be paid from the fund 
would cease because with respect to four of the appel¬ 
lants there is no privity between them and the surety 
company growing out of this independent contract 
and with respect to two of the appellants there is no 
privity with respect to a large portion of their claims. 
Appellants must seek their rights entirely by reason 
of the fact that L. Balkin Company, the bankrupt, en¬ 
tered into a contract with the Government and exe¬ 
cuted and delivered to the Government a bond with 
sureties conditioned upon completion of the work and 


the payment of all sub-contractors of which the ap¬ 
pellants are several. If the surety, New York Indem¬ 
nity Company, by reason of its independent Contract 
with the Government for the completion of tjhe work 
may demand the money due under the contract of the 
Government with L. Balkin Company, then all rights 
of sub-contractors of L. Balkin Company are qut from 
under them because it is only by reason of the situa¬ 
tion created by the giving of a bond by the | general 
contractor pursuant to Section 270 of Title 40 of the 
United States Code (Appendix, infra) that any rights 
in the nature of liens or equitable charges upon the 
funds payable by the Government arise in favor of 
sub-contractors. Marble Company v. Bergflorf, 13 
App. D. C. 506, Richards Brick Company v. Rotliwell, 
18 App. D. C. 516 at 537. j 

Fundamentally the relevant facts alleged in the 
amended bill of complaint are these: 

L. Balkin Company entered into a construction con¬ 
tract with the United States. As required by the 
statutes, L. Balkin Company delivered to th6 United 
States a bond with sureties conditioned upon the pay¬ 
ment by L. Balkin Company for labor and jnaterial. 
In the course of the construction L. Balkin Company 
entered into various sub-contracts with the appellants 
whereby appellants furnished labor and materials for 
which L. Balkin Company became obligated] to pay. 
After the sub-contractors had furnished the labor and 
material and before payment therefor, L. Baltin Com¬ 
pany defaulted on the contract and was adjudicated a 
bankrupt. The fact that the Government fhen en¬ 
tered into another and independent contract with one 
of the sureties for the completion of the wofk can in 
no wise enlarge or change the rights of the appellants. 

These facts bring the case fundamentally within the 
decision of this court in the case of America'ft Surety 
Company v. Owens , 62 App. D. C. 210; 66 F. (2d) 


190; 61 W. L. R. 588. In that case one Gray con¬ 
tracted with the Government to perform certain work. 
The American Surety Company executed the contrac¬ 
tor’s bond required by the statute. The work was 
completed and accepted. At the time of completion 
and acceptance there was due from the Government 
to Gray approximately $2,700 but Gray owed to sub¬ 
contractors approximately $5,000. Gray became bank¬ 
rupt and was so adjudicated. Thereafter, the surety 
company filed a bill in the District Supreme Court 
seeking- to enforce an equitable lien on the amount due 
to Gray from the Government. The District Supreme 
Court, after the intervention of Owens, the trustee in 
bankruptcy of Gray, claiming the fund, directed that 
the fund be paid to the trustee in bankruptcy. This 
court affirmed the lower court’s disposition of the 
case The basis of this court ’s decision was that, as¬ 
suming that materialmen and laborers might have an 
equitable lien upon the fund payable to Gray and the 
bonding company might likewise have an equitable 
lien upon the fund after it paid laborers and mate¬ 
rialmen, all of these liens should be adjudicated by 
the bankruptcy court. 

The appellants in the case at bar insist that Ameri¬ 
can Surety Company v. Owens has no application to 
their case because in that case Gray, the contractor, 
had completed his work, whereas L. Balkin Company 
had defaulted in its contract with the Government. 
This consideration, however, does not constitute a dis¬ 
tinction between the case at bar and the American 
Surety Company case, supra. Appellants urge that 
a receiver should be appointed for the fund in ques¬ 
tion because one of the surety companies as an inde¬ 
pendent contractor, not qua surety, completed the 
work and expended sums in excess of the amount now 
held by the Government. In American Surety Com- 


pany v. Owens the surety found itself liable to claims 
of materialmen and laborers in an amount almost 
twice as much as was due from the Government to 
Gray. Although American Surety Company was not 
required to complete the work either under anJ inde¬ 
pendent contract or by reason of the terms of the 
suretyship contract it was in precisely the sam^ posi¬ 
tion as if it had had to complete the work because it 
had to pay creditors of Gray sums in excess of what 
Gray would receive from the Government. It| is of 
small moment legally or practically to a surety of a 
Government contractor whether it spends mohey to 
complete work left unfinished by a defaulting! bank¬ 
rupt contractor or spends it to pay sub-contractprs of 
a bankrupt contractor who has completed the j work. 
Were appellants’ contentions sound it would follow 
that the American Surety Company should have been 
awarded the $2,700.00 owing by the Government to 
enable it to satisfy, as far as possible, the claims of 
sub-contractors. This is precisely what this court 
held was not the law. The money owed by the Gov¬ 
ernment was awarded to the trustee in bankruptcy 
and the surety company and the materialmen and gen¬ 
eral creditors were referred to the bankruptcy! court 
for an adjudication of their rights. 

Appellants in the case at bar argue that the tjrustee 
in bankruptcy of L. Balkin Company could acquire no 
rights to the fund in question because L. Balkin' Com¬ 
pany had no right to the fund. L. Balkin Conjipany, 
however, had just as much right to the fund jn this 
case as Gray had to the fund in American Surety 
Company v. Owens. If materialmen and laborers had 
equitable liens to the extent of $5,000 upon a find of 
$2,700, Gray, the bankrupt, certainly would hive no 
interest in the fund. Nevertheless this court held that 
the fund should be sent to the bankruptcy court. 
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A recent case decided by the Circuit Court of Ap¬ 
peals for the Second Circuit in a large measure in 
reliance upon this court’s decision in American Surety 
Company v. Owens bears out the necessity for leaving 
all questions of liens, equities and priorities to the 
bankruptcy court. In the case of In re Weston, 68 F. 
(2d) 913 (advance sheets of April 2, 1934) a contrac¬ 
tor for the construction of work for the State of New 
York became bankrupt. At the time of the filing of 
the petition in bankruptcy the State owed the con¬ 
tractor for work already done. Shortly before and 
after the filing of the petition in bankrutcy numerous 
materialmen and laborers filed mechanics’ liens under 
the Lien Laws of New York. When the petition in 
bankruptcy was filed there was no action pending to 
foreclose these liens. Shortly after the bankruptcy, 
however, one lienor began state court proceedings. 
The trustee in bankruptcy petitioned the court for an 
order permitting him to take proceedings to obtain 
the amount due to the contractor from the State of 
New York and to restrain lienors from asserting their 
rights in any tribunal other than the bankruptcy court. 
The District Court dismissed this petition. The Cir¬ 
cuit Court of Appeals, however, citing the decision of 
this court in American Surety Company v. Owens and 
the decision of the Supreme Court in Isaacs v. Hobbs 
Tie & Timber Company, 282 U. S. 734, reversed the 
District Court and held that the bankruptcy court was 
entitled to receive the fund and that all lien holders 
must assert their rights in the bankruptcy court. 

Thus, in the case at bar although appellants may 
have a lien upon the chose in action owing by the 
United States under its contract with L. Balkin Com¬ 
pany and the surety companies may have an equity 
superior to the equity of all other creditors and these 
liens and equities may exceed, as was the case in 
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American Surety Company v. Owens, the amoiimt in 
controversy, nevertheless the only court having ijuris- 
diction to determine these liens and equities a|nd to 
adjudicate payment is the bankruptcy court. If ap¬ 
pellants do not have a lien upon the fund hqre in 
question by reason of the legal situation created! when 
they supplied labor and materials to L. Balkin Com¬ 
pany for Government construction, payment for [which 
was secured by bond required by Federal statute, 
then appellants are without any right to proceed any¬ 
where with respect to this fund. The only w^ay in 
which appellants can acquire any right in the! fund 
is by reason of the fact that money is owing \o the 
bankrupt, their creditor, by the United States u!pon a 
construction project to secure the performance of 
which a bond was executed. It is only by reason of 
this situation that appellants acquire any rights | other 
than general creditors of L. Balkin Company. ! They • 
certainly can acquire no rights because of a Second 
contract between the Government and the bonding 
company out of which their claims do not grow ex¬ 
cept in a very minor degree as hereinbefore mentioned 
with respect to two of the claimants. Even wi|th re¬ 
spect to the comparatively small claim that two of 
appellants have against the bonding company for 
labor and material furnished the bonding coihpany 
during the time it was completing the work,; there 
would be no equity or lien in favor of appellants as 
far as any money owing by reason of the second con¬ 
tract to the bonding company by the United States is 
concerned. The United States apparently did not re¬ 
quire the bonding company to give any bond when 
the independent contract was entered into by the 
bonding company and there is a grave doubt as to 
whether or not such a contract is valid at all iit view 
of the provisions of Section 270 of Title 40 pf the 
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United States Code (The Heard Act). As far as 
the second contract is concerned appellants are sim¬ 
ply in the position of general creditors of the bond¬ 
ing company. The fact that the United States is the 
creditor of the bonding company gives the creditor 
of the bonding company no lien upon money owed to 
the bonding company by the United States or by any 
other person and the appellants may not proceed to 
have any such lien declared. The appellants’ efforts 
to impose a lien upon a fund owing to the bonding 
company by reason of its second contract with the 
United States amounts to nothing more than a credi¬ 
tors’ bill which may not be maintained until the ap¬ 
pellants have secured judgments at law and execu¬ 
tion is returned nulla bona. This has been recently 
decided bv this court in the case of Jordan v. Gamble 

mr 

Latrobe Receiver, et al, 61 W. L. R. 819, which fol¬ 
lowed the well recognized rule enunciated in Scott v. 

.Neely, 140 U. S. 106. Hence the appellants gain noth¬ 
ing by insisting upon any rights which the surety 
company may have against the United States grow¬ 
ing out of the second and independent contract which 
the surety company executed with the United States 
for the completion of the work. 

No decisions on all fours with the case at bar have 
been found either by appellee or appellants. How¬ 
ever, the facts in one decision of the Supreme Court 
furnish an analogy to those in the case at bar. In 
United States Fidelity and Guaranty Company v. 
Bray, 225 U. S. 205, a situation not unlike the one in 
the case at bar was before the Supreme Court. Cer¬ 
tainly the principal enunciated there applies to the 
one now before the court. In that case one who had 
contracted with the Government for construction work 
was unable to proceed with the work after it had been 
begun and became bankrupt. The trustees in bank- 


ruptcy took charge under authority of the referee and 
proceeded to complete the work. The trustees in 
bankruptcy received from the Government tlfe amount 
due under the contract. The trustees, however, had 
failed to make any profit on the contract. The surety 
company, becoming alarmed and fearing* that amongst 
other things claims for labor and materials furnished 
in the execution of the Government contract for which 
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it was liable under the bond it had given pursuant to 
Federal Statute (the same statute involved in this 
case) might not be paid instituted an independent 
suit in equity in which it claimed amongst other 
things as stated by the Supreme Court (p. i212). 

“* * * that under the indemnity agreements made 
with it bv the contractor, under the contracts 
with the Government and the bond given pur¬ 
suant to the Act of August 13, 1894, s\ipra, for 
their performance, and under the equitable doc¬ 
trine of subrogation it has a lien on thq fund re¬ 
maining in the hands of the trustee, is entitled to 
have that fund applied to the paymenjt of just 
claims for labor and materials as to ydiich re¬ 
course can be had against it as a surety, and is 
entitled to every right and remedy which the 
Government or those who furnished the labor and 
materials would have against such fun4; * * *” 

There were other reasons asserted by thej bonding 
company, but this was the one principally considered 
by the Supreme Court. The principal prayer of the 
trust company was that the fund received byjthe trus¬ 
tee from the Government be declared subject!to a lien 
for the payment of all just claims for labor aind mate¬ 
rials and that the net amount of the fund be applied 
to such claims. It will thus be seen that the surety 
company in this case was attempting to do evjen a less 
unusual thing than are the appellants in thO case at 
bar for the trustee in the cited case simply desired the 




court of equity to establish a lien upon the fund; 
whereas, the appellants in the case at bar desire the 
court to take the fund away from the trustee entirely 
or not permit him to have it and to place it in the 
hands of an equity receiver. The Supreme Court, 
after citing Sections 2, 23-a and 57-k of the Bank¬ 
ruptcy Act, said (p. 218): 

“The allegations of the bill, other than those 
relating to the actions brought against the com¬ 
plainant in Pennsylvania and to its contingent 
claim against the indemnitor banks, are intended 
to invoke * * * (4) a direction that the just claims 
for labor and materials be accorded a preference 
in the distribution. These matters are rightly 
subjects for proceedings in bankruptcy and there¬ 
fore fall within the exclusive jurisdiction of the 
court of bankruptcy. A distinct purpose of the 
Bankruptcy Act is to subject the administration of 
the estates of bankrupts to the control of tribu¬ 
nals clothed with authority and charged with the 
duty of proceeding to final settlement and distri¬ 
bution in a summary way, as are the courts of 
bankruptcy. Creditors are entitled to have this 
authority exercised, and justly may complain 
when, as here, an important part of the adminis¬ 
tration is sought to be effected through the slower 
and less appropriate processes of a plenary suit 
in equity in another court, involving collateral 
and extraneous matters with which they have no 
concern, such as the controversy between the com¬ 
plainant and the indemnitor banks. 

“Of the fact that the suit was begun in the 
Circuit Court with the express leave of the court 
of bankruptcy it suffices to say that the latter was 
not at liberty to surrender its exclusive control 
over matters of administration, or to confide 
them to another tribunal . 99 

As indicated by the Supreme Court in this case, 
creditors of a bankrupt are entitled to have the priori¬ 
ties and liens determined by the bankruptcy court. 
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The fact that the trustee in bankruptcy is a party to 
the present proceeding is clearly indicative of the 
fact that he must have some interest in the fund or 
in the outcome of the litigation. If the trusted in 
bankruptcy can be compelled to defend suits of jthis 
sort in the District of Columbia, he can be compelled 
to defend them in every Federal Court in the United 
States and can be compelled to appear in every fed¬ 
eral Court of the United States and litigate his rights 
to the possession of funds. This is the very thing* the 
Supreme Court in the cited case holds can noi be 
done. 

Appellants cite numerous cases which they believe 
support their contention in this case. An example of 
those cases, however, will indicate that they have yery 
little bearing upon the case at bar. All of the c^ses 
cited go to the merits of the particular situation |and 
in no instance is the question of jurisdiction decided 
or discussed. 

In Belknap Hardware and Manufacturing Company 
v. Ohio River Contract Company , 271 Fed. 144' an 
equity receiver was appointed for the general Con¬ 
tractor and took over and completed the work; re¬ 
quired by the contract and received the balance jdue 
by the Government to the contractor. Thereupon! the 
materialmen and laborers whose claims had accrued 
prior to the receivership filed a bill of complaint 
against the receiver praying that the fund which had 
been received from the Government by the receive^ be 
paid into the court and their claims given priority. 
The Circuit Court of Appeals held that materialmen 
and laborers were entitled to a priority under | the 
statute (The Heard Act, Section 270, Title 40, TJ. S. 
Code, Appendix, inf7a) but held that the fund mu^t be 
administered in the receivership proceedings. In re¬ 
versing the lower court which had refused to allow 
priority the Circuit Court of Appeals said: 
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“* * * the case may be remanded, in order that 
the claimants may recast their pleading, so as to 
be in form either an intervention in the receiver¬ 
ship case, or an independent bill expressly ancil¬ 
lary to that case * * V’ (Italics supplied.) 

It will thus be seen that this case is not helpful to 
the contention of the appellants. If anything, it is 
quite contrary to their contention for while bank¬ 
ruptcy proceedings were not involved receivership 
proceedings \<’ere and the court held that the fund 
must be administered in the receivership proceedings. 
This case is one of the clearest reasoned cases upon 
the proposition that the equities and liens of material¬ 
men and laborers arise bv reason of the circumstances 
brought about by the provisions of the Heard Act and 
not upon any general principles of law. 

In American Bonding Company of Baltimore v. 
Central Trust Company , 240 Fed. 400, another case 
relied upon by appellants, a bankrupt had completed 
construction upon a Government project and the Gov¬ 
ernment had accepted the work. The bonding com¬ 
pany had paid part of the claims for labor and mate¬ 
rial and thereupon the bonding company and material- 
men filed a petition asking that their claims be given 
priority in the distribution of the fund which the 
trustee had received from the Government. The court 
allowed this priority but the striking thing about this 
case is the fact that the trustee had the fund and the 
bankruptcy court is the court which determined the 
priorities and liens. The contention of this appellee 
is that the bankruptcy court should determine appel¬ 
lants’ priorities. There is no question now before this 
court as to whether or not appellants have liens or 
priorities. The only question before this Court is one 
of jurisdiction as to what court should determine the 
issues. 

Another case upon which great reliance is placed by 
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appellants is Prairie State Bank v. United States, 164 
U. S. 227. An examination of the facts and decision 
in this case will indicate that it has no bearing upon 
the ease at bar. In that case the general contractor 
and the United States entered into the contract in 
1888 for the erection of certain buildings for aj speci¬ 
fied sum of money, ten per cent to be retained until 
completion and acceptance of the work and to be for¬ 
feited if the contract was not fulfilled. In 1^90 the 
general contractor gave to the Prairie State $ank a 
power of attorney and order to receive the fingl pay¬ 
ment on the contract in consideration of advances 
made or to be made by the bank. Thereafter during 
1890 the bank advanced substantial sums of mbney to 
the contractor although it did not appear thgt this 
money was used in the performance of the contract. 
In May, 1890, the contractor defaulted and ttje con¬ 
tractor’s surety (who had been provided for in the 
general contract not under any statute, the original 
Heard Act not having been passed until 1894^ com¬ 
pleted the contract and spent a considerable $um of 
money in excess of the current payments frpm the 
Government. The question was whether or riot the 
retained amounts in the possession of the Govern¬ 
ment should be paid to the surety or to th^ bank 
which had previously lent money to the contractor. 
The Supreme Court held that the surety’s rights were 
superior to those of the bank, the surety being subro¬ 
gated to the rights of the United States agaihst the 
retained funds. There are several circumstances 
which must be noted with respect to this case. First, 
it arose before the enactment of the Heard Actj. Sec¬ 
ond, no bankruptcy proceedings were involved. jThird, 
no rights of materialmen and laborers upbn the 
Government contract were involved. Fourth, the 
surety completed the work under the general contract 
and not under an independent contract made between 

j 

I 



the suretv and the Government after the default as is 
the situation in the case at bar. 

It will thus be seen that the Prairie State Bank Case 
has no application to the case at bar. No question of 
jurisdiction wasi involved in that case. There is no 
contention by appellee that a surety who fulfills the 
obligation which the principal has failed to fulfill is 
not subrogated to the rights of the obligee against the 
principal but in the case at bar the surety company’s 
claim is not one of subrogation but a claim under its 
own contract against the Government. The surety 
company has Hot paid appellants nor will the surety 
company’s nor appellants’ rights be prejudiced merely 
because they must seek them in the bankruptcy court 
in Illinois rather than in the Supreme Court of the 
District of Columbia. None of the appellants is a 
resident of the District of Columbia. 

Another case relied upon by appellants is Quinn v. 
United States, 99 U. S. 30. This case is without ap¬ 
plication to the case at bar. The Government in that 
ease had retained certain percentages of the consid¬ 
eration provided for in the general contract. The con¬ 
tractor defaulted. He had been paid for all the work 
actually done. The Government completed the work 
at a profit. The contractor sued the Government to 
recover the retained percentages and the profit. 
While he was not allowed to recover the profit, the 
court held that the retained percentages should be 
paid to the contractor. 

The ease upon which appellants place greatest re¬ 
liance is the decision of this court in National Surety 
Company v. Lane, 45 App. D. C. 176. In that case 
the contractor became bankrupt during the execution 
of the work. The surety company thereupon entered 
into a contract with a third party to complete the 
work, the contractor of the surety company to re¬ 
ceive the unearned portion on the original contract 
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plus a sum retained by the Government on the origi¬ 
nal contract, plus a penalty which had been charged 
by the Government, plus an additional payment by 
the surety company. This contract vras conditioned 
upon the surety company being able to enter jinto a 
contract with the Government. The surety company 
entered into a contract with the Government tp com¬ 
plete the work under the original contract, the Gov¬ 
ernment to pay the unearned sum on the original con¬ 
tract and the retained sum. The original contractor 
had, in the meantime, become bankrupt. The question 
in the case was whether or not, under these circum¬ 
stances, the surety company or the trustees in! bank¬ 
ruptcy for the original contractors were to Receive 
from the Government the retained sums, thesp sums 
being amounts winch the Government had help back 
on payments v 7 hich had become due the originhl con¬ 
tractor. The court held that the surety company was 

entitled to these retained sums. 

_ 1 

There are certain important considerations! which 

distinguish the Lane case from the case at bpr and 
these distinctions really determine the case: 

1. No claims of sub-contractors were involved; 

2. The surety company had entered into! an in¬ 

dependent contract with a third party ^or the 
completion of the work under which contract the 
surety company alone was liable to the third 
party; j 

3. No amount was due sub-contractors fot labor 
or material furnished under contracts with the 

i 

original contractors, and; 

4. This court when deciding the case had'before 
it no question of jurisdiction. 

In the case at bar the contracts of all the appellants 
were originally made with L. Balkin Company, the 
bankrupt. With one exception, as far as the allega¬ 
tions of the amended bill of complaint sho!w, the 




bonding company did not assume any of the contracts 
of the plaintiffs. In one instance, in the case of the 
appellant Gray Knox Marble Company, the original 
contract had been entered into with L. Balkin Com¬ 
pany, the bankrupt, and materials of the approximate 
value of $5,000.00 had actually been furnished to L. 
Balkin Company. After the bankruptcy, the surety 
company did enter into a contract with Gray Knox 
Marble Company which involved the payment to Gray 
Knox Marble Company of $14,000.00, $10,150.00 of 
which has been paid (R. 12). 

With respect to the appellant, Federal Seaboard 
Terra Cotta Corporation, the contract was entered 
into with L. Balkin Company, the entire amount due 
under said contract being $35,000.00. This appellant 
completed its contract with L. Balkin Company to the 
extent of $34,900 worth of materials. No contract 
with the surety company is alleged, but it is alleged 
that of the $35,000.00 worth of materials, only $100.00 
worth was furnished to the completing surety (R. 13). 

It will thus be seen that, with the exception of the 
comparatively minor instance referred to, the rights 
of all the sub-contractors depend upon the original 
contract. They have no rights under any contract 
against the surety company except the suretyship 
contract of which L. Balkin Company was principal. 
If the surety company entered into an independent 
contract with the Government separate and distinct 
from the original contract, then only the surety com¬ 
pany’s own contractors have any claim against it. 

Another case relied upon by appellants is Winter v. 
Hazen-Latimer Company, 42 App. D. C. 469. A care¬ 
ful examination of this case will indicate that it has 
no bearing whatsoever upon the present situation, but 
involves simply an interpretation of the Mechanics 

Lien Law of the District of Columbia. The suit was 

: 

instituted to secure the declaration of a lien upon a 
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fund. The contract had been entered into between I the 
owners of property and a contractor for the erection 
of a building. The contract provided that part pay¬ 
ments on the contract were to be made during various 
stages in the progress of the work. The first pay¬ 
ment was to be made when the first floor joists vrere 
laid. The plaintiff who was attempting to have | the 
lien declared was a sub-contractor which had cbm 
pleted its work before the first floor joists were Ibid. 
The sub-contractor, however, had given no noticb of 
its claim to the owners who, without such notice, jjaid 
the amount due on the first payment to the contractor 

who then absconded. The suretv on the contract of 

* 

the contractor had the specific right, under the telms 
of the bond, to complete the work and to receivq all 
future payments from the owner. The surety elected 
to complete and did receive future payments from the 
owner. In passing, it should be noted that this base 
differs from the one at bar in that in this case there 
was a specific provision in the bond that the bonding 
company might complete. The only question in the 
case was whether or not the sub-contractor had a lien 
on the future payments, not having given noticq to 
the owners prior to the time the owners made the first 
payment. The question became purely one of ! the 
construction of Section 1240 of the District of Colom¬ 
bia Code. This section provides: 

“ Sec. 1240. Conditions. All such liens in f^vor 
of parties so employed by the contractor shal^l be 
subject to the terms and conditions of the origi¬ 
nal contract except such as shall relate to j the 
waiver of liens and shall be limited to the amount 
to become due to the original contractor and be 
satisfied, in whole or in part, out of said amount 
only; and if said original contractor, by rehson 
of any breach of the contract on his part, sjiall 
be entitled to recover less than the amount agreed 
upon in his contract, the liens of said parties so 
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employed by him shall be enforceable only for 
said reduced amount, and if said original con¬ 
tractor shall be entitled to recover nothing said 
liens shall not be enforceable at all.” 

The court held that the sub-contractor, having given 
no notice to the owners of his right to receive a por¬ 
tion of the first pavment, was not entitled to a lien 
upon future payments there being no showing that 
the contractor was entitled to any such portion. 

Upon the general proposition that only a bank¬ 
ruptcy court has jurisdiction to administer funds in¬ 
volved in the bankrupt’s estate the court’s attention 
is respectfully directed to the case of Isaacs v. Hobbs 
Tie and Timber Company, 282 U. S. 734, and Straton 
v. New, 283 U. S. 318. 

From the foregoing considerations it is respectfully 
submitted that it is quite clear that the decree of the 
lower court was correct. Appellants’ rights are pri¬ 
marily against the bankrupt. Their claims to prior¬ 
ity are against a fund growing out of a contract be¬ 
tween the bankrupt and the United States. That 
priority or lien must be determined in the bankruptcy 
court where any conflicting rights between the appel¬ 
lants and the bankrupt may be adjudicated. 

II 

The assignment at the time of the execution of the 
bond by the bankrupt to the bonding company of 
deferred payments and retained percentages was 
void and ineffective for any purpose and is imma¬ 
terial to the issue here involved. 

The alleged assignment by L. Balkin Company to 
the bonding company of deferred payments and re¬ 
tained percentages due from the Government can 
have no bearing whatever on the general situation 
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since the assignment was null and void under Section 
3477 of the Revised Statutes, Section 203 of Title 31, 
U. S. Code. This section provides: 

“Assignments of claims void . All transfers 
and assignments made of any claim upon the 
United States, or of any part or share thereof, 
or interest therein, whether absolute or Condi¬ 
tional, and whatever may be the consideration 
therefor, and all powers of attorney, orders, or 
other authorities for receiving payment oi* any 
such claim, or of any part or share, thereof, ex¬ 
cept as provided in Section 204 of this title, shall 
be absolutely null and void, unless they are freely 
made and executed in the presence of at least two 
attesting witnesses, after the allowance of shch a 
claim, the ascertainment of the amount due, and 
the issuing of a warrant for the payment thereof. 
Such transfers, assignments, and powers bf at¬ 
torney, must recite the warrant for payment, and 
must be acknowledged by the person mjaking 
them, before an officer having authority toj take 
acknowledgments of deeds, and shall be certified 
by the officer; and it must appear by the Certifi¬ 
cate that the officer, at the time of the acknowl¬ 
edgment, read and fully explained the transfer, 
assignment, or warrant of attorney to the person 
acknowledging the same. The provisions of this 
section shall not apply to payments for rbnt of 
post-office quarters made by postmasters to duly 
authorized agents of the lessors. (R. SJ Sec. 
3477; May 27, 1908, c. 206, 35 Stat. 411.)” 

The nullity of such assignments made to boinding 
companies has been established by the decisions. In 
London and Lancashire Indemmty Company y. En- 
dres, 290 Fed. 98, decided by the Circuit Court of Ap¬ 
peals for the Eighth Circuit, the court had befbre it 
the effect of an assignment at the time of the ^pving 
of the bond by a principal to a bonding company as 
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in the case at bar. The Circuit Court of Appeals 
said (pp. 101-102): 

“We think the assignment of the contractor’s 
rights and property to the surety made in the 
application to it to become surety gave no rights 
or claim to the appropriation, first, because there 
was no such intention in the minds of the parties 
when the application was made and the surety 
became bound; and, second, the purported as- 
sigyiment being purely contractual was void under 
Section 3477 supra [of the Kevised Statutes].” 
(Italics supplied.) 

In Exchange State Bank v. Federal Surety Com¬ 
pany , 28 F. (2d) 485, decided by the Circuit Court of 
Appeals for the Eighth Circuit, the Court in holding 
that an assignment such as the one relied upon in the 
case at bar had no bearing upon the general situation, 
said (p. 487): 

“Such, we think, is the proper construction to 
be placed upon the assignment agreement in the 
bond application in the case at bar. That the 
equitable lien may be enforced, though an assign¬ 
ment agreement exists, has been held in numerous 
cases. [Case cited.] We have not been cited to 
any case holding the contrary. It may, indeed, 
be doubted whether such assignment agreements 
in surety bond applications can be given any 
force, except the limited one above indicated.” 

m 

The transfer of L. Balkin Company to the surety com¬ 
pany at the time the bond was executed of title to 
personal property to be acquired upon the con¬ 
struction project and to its rights under all future 
sub-contracts is immaterial to the issue in this case. 

The allegation in the second half of paragraph 18% 
of the bill of complaint (R. 7) that L. Balkin Company 


I 
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also assigned to the bonding company at the time the 
bond was executed all of its rights under sub-con¬ 
tracts and in property acquired under sub-contra6ts 
in the event of default by L. Balkin Company likewise 
can have no effect upon the situation here. It ii a 
little difficult to see the materiality of these allega¬ 
tions. They do not go far enough to set forth a No¬ 
vation so that the contracts between the sub-contrpc- 
tors and L. Balkin Company would be transferred 
to the bonding company and thereby all liability! of 
L. Balkin Company cease. There could be no sqch 
novation because at the time the bond was secured 
certainly many of the sub-contracts had not been se¬ 
cured by L. Balkin Company. Furthermore, there 
was no relationship whatsoever between the sub¬ 
contractors and the United States which does not 
recognize claims of sub-contractors in making pay¬ 
ments under general contracts, the only right of Sub¬ 
contractors being that provided against the bonding 
company in Section 270 of Title 40, U. S. Code. There 
is no allegation, however, that the appellants ydio 
were sub-contractors ever agreed to a novation of 
this sort. There would be no object in the appel¬ 
lants agreeing to such a novation since, in the efent 
of default, they had full rights against the bonding 
companies. The plaintiff’s rights as well as the 
rights of all other sub-contractors against the bond¬ 
ing companies were rights against the bonding Com¬ 
pany qua surety. An assignment of the sub-contracts 
by the principal at the time he secured the bond 
would neither add to nor detract from the rights of 
the sub-contractors, of whom the appellants are six. 
Hence, it is difficult to understand how these allega¬ 
tions can help the appellants’ case. ! 


i 

i 

i 


i 


i 
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CONCLUSION 


The decree of the Supreme Court of the District of 
Columbia should be affirmed. 

Respectfully submitted, 

May 4, 1934. 

Dean Hill Stanley, 


Attorney' for 

Robert W. McKinlay, Trustee. 
Shoreham Building, 
Washington, D. C. 


Tilson, Frodel, Stanley & McCuen, 

Shoreham Building, Washington, D. C. 
Friedman, Schimberg & Alster, 

100 West Monroe Street, Chicago, Illinois, 

Attorneys. 
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APPENDIX 

Section 270, Title 40, United States Code 

(The Heard Act) 

i 

§270. Bonds of contractors for public buildings or 
works; rights of persons furnishing labor and mate¬ 
rials. Any person or persons entering into a formal 
contract with the United States for the construction 
of any public building, or the prosecution and | com¬ 
pletion of any public work, or for repairs uponj any 
public building or public work, shall be required, be¬ 
fore commencing such work, to execute the iisual 
penal bond, with good and sufficient sureties, with the 
additional obligation that such contractor or contrac¬ 
tors shall promptly make payments to all persons! sup¬ 
plying him or them with labor and materials iiji the 
prosecution of the work provided for in such contract; 
and any person, company, or corporation who hag fur¬ 
nished labor or materials used in the construction or 
repair of any public building or public work, and pay¬ 
ment. for 'which has not been made, shall have the 
right to intervene and be made a party to any abtion 
instituted by the United States on the bond of the 
contractor, and to have their rights and claims adju¬ 
dicated in such action and judgment rendered thereon, 
subject, however, to the priority of the claim and 
judgment of the United States. If the full amount of 
the liability of the surety on said bond is insufficient 
to pay the full amount of said claims and demands, 
then, after paying the full amount due the United 
States, the remainder shall be distributed pro rata 
among said interveners. If no suit should be brought 
by the United States within six months from the ;com- 
pletion and final settlement of said contract, then the 
person or persons supplying the contractor with labor 
and materials shall, upon application therefor, and 
furnishing affidavit to the department under the direc- 
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lion of which said work has been prosecuted that 
labor or materials for the prosecution of such work 
has been supplied by him or them, and payment for 
which has not been made, be furnished with a certi¬ 
fied copy of said contract and bond, upon which he or 
they shall have a right of action, and shall be, and are 
hereby, authorized to bring suit in the name of the 
United States in the district court of the United 
States in the district in which said contract was to be 
performed and executed, irrespective of the amount in 
controversy in such suit, and not elsewhere, for his or 
their use and benefit, against said contractor and his 
sureties, and to prosecute the same to final judg¬ 
ment and execution: Provided , That where suit is in¬ 
stituted bv anv of such creditors on the bond of 
the contractor! it shall not be commenced until after 
the complete performance of said contract and 
final settlement thereof, and shall be commenced 
within one year after the performance and final 
settlement of said contract, and not later; And 
provided further , That where suit is so instituted by 
a creditor or bv creditors, only one action shall be 
brought, and any creditor may file his claim in such 
action and be made party thereto within one year 
from the completion of the work under said contract, 
and not later. If the recovery on the bond should be 
inadequate to pay the amounts found due to all of 
said creditors, judgment shall be given to each credi¬ 
tor pro rata of the amount of the recovery. The 
surety on said bond may pay into the court, for dis¬ 
tribution among said claimants and creditors, the full 
amount of the sureties’ liability, to wit, the penalty 
named in the bond, less any amount which said surety 
may have had to pay to the United States by reason 
of the execution of said bond and upon so doing the 
surety will be relieved from further liability: Pro¬ 
vided further, That in all suits instituted under the 


provisions of this section such personal notice of the 
pendency of such suits, informing them of their right 
to intervene as the court may order, shall be givpn to 
all known creditors, and in addition thereto notipe of 
publication in some newspaper of general circulation, 
published in the State or town where the contract is 
being performed, for at least three successive v^eeks, 
the last publication to be at least three months before 
the time limited therefor. 







